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temporary status, and a psychological
or psychiatric assessment report
should be prepared during this tem-
porary placement period.

[64 FR 11323, Mar. 17, 1989, as amended at 56
FR 31530, July 10, 1991]

§541.63 Hearing procedure.

(a) The Regional Director in the re-
gion where the inmate is located shall
review the institution’s recommenda-
tion for referral of an inmate for con-
trolled housing status. If the Regional
Director concurs with the rec-
ommendation, the Regional Director
shall designate a person in the Re-
gional Office or a person at department
head level or above in the institution
to conduct a hearing on the appro-
priateness of an inmate’s placement in
controlled housing status. This Hear-
ing Administrator shall have correc-
tional experience, no former personal
involvement in the instant situation,
and a knowledge of the type of behav-
ior that poses a health risk to others,
and of the options available for dealing
with an inmate who poses such a
health risk to others.

(b) The Hearing Administrator shall
provide a hearing to an inmate rec-
ommended for controlled housing sta-
tus. The hearing ordinarily shall take
place at the institution housing the in-
mate.

(c) The hearing shall proceed as fol-
lows:

(1) Staff shall provide an inmate with
an advance written notice of the hear-
ing and a copy of this rule at least 24
hours prior to the hearing. The notice
will advise the inmate of the specific
act(s) or other evidence which forms
the basis for a recommendation that
the inmate be placed in a controlled
housing status, unless such evidence
would likely endanger staff or others.
If an inmate is illiterate, staff shall ex-
plain the notice and this rule to the in-
mate and document that this expla-
nation has occurred.

(2) The Hearing Administrator shall
upon request of the inmate provide an
inmate the service of a full-time staff
member to represent the inmate. The
Hearing Administrator shall document
in the record of the hearing an in-
mate’s request for, or refusal of staff
representation. The inmate may select
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a staff representative from the local in-
stitution. If the selected staff member
declines for good reason or is unavail-
able, the inmate has the option of se-
lecting another representative or, in
the case of an absent staff member, of
waiting a reasonable period (deter-
mined by the Hearing Administrator)
for the staff member’s return, or of
proceeding without a staff representa-
tive. When an inmate is illiterate, the
Warden shall provide a staff represent-
ative. The staff representative shall be
available to assist the inmate and, if
the inmate desires, shall contact wit-
nesses and present favorable evidence
at the hearing. The Hearing Adminis-
trator shall afford the staff representa-
tive adequate time to speak with the
inmate and to inteview available wit-
nesses.

(3) The inmate has the right to be
present throughout the hearing, except
where institutional security or good
order is jeopardized. The Hearing
Adminstrator may conduct a hearing
in the absence of the inmate when the
inmate refuses to appear. The Hearing
Administrator shall document an in-
mate’s refusal to appear, or other rea-
son for nonappearance, in the record of
the hearing.

(4) The inmate is entitled to present
documentary evidence and to have wit-
nesses appear, provided that calling
witnesses would not jeopardize or
threaten institutional security or indi-
vidual safety, and further provided
that the witnesses are available at the
institution where the hearing is being
conducted.

(1) The evidence to be presented must
be material and relevant to the issue as
to whether the inmate can and would
pose a health risk to others, if allowed
to remain in general prison population.
This evidence may come from the
statements of the individual, repeated
misconduct (including disciplinary ac-
tions), or other behavior suggesting
that the inmate may engage in preda-
tory or promiscuous sexual behavior,
assaultive behavior where body fluids
may be transmitted to others, or the
sharing of needles.

(i1) Repetitive witnesses need not be
called. Staff who recommend place-
ment in a controlled housing status are
not required to appear, provided their
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recommendation is fully explained in
the record.

(iii) When a witness is not available
within the institution, or not per-
mitted to appear, the inmate may sub-
mit a written statement by that wit-
ness. The Hearing Administrator shall,
upon the inmate’s request, postpone
any decision following the hearing for
a reasonable time to permit the obtain-
ing and forwarding of written state-
ments.

(iv) The Hearing Administrator shall
document in the record of the hearing
the reasons for declining to hear a wit-
ness or to receive documentary evi-
dence.

[64 FR 11323, Mar. 17, 1989, as amended at 63
FR 5218, Jan. 30, 1998]

§541.64 Decision of the Hearing Ad-
ministrator.

(a) At the conclusion of the hearing
and following review of all material re-
lated to the recommendation for place-
ment of an inmate in a controlled
housing status, the Hearing Adminis-
trator shall prepare a written decision
as to whether this placement is war-
ranted. The Hearing Administrator
shall:

(1) Prepare a summary of the hearing
and of all information presented upon
which the decision is based; and

(2) Indicate the specific reasons for
the decision, to include a description of
the act, or series of acts, or other reli-
able evidence on which the decision is
based, along with evidence of the in-
mate’s HIV positive status.

(b) The Hearing Administrator shall
advise the inmate in writing of the de-
cision. The inmate shall receive the in-
formation described in paragraph (a) of
this section unless it is determined
that the release of this information
could pose a threat to individual safe-
ty, or institutional security, in which
case that limited information may be
withheld. The Hearing Administrator
shall advise the inmate that the deci-
sion will be submitted for review of the
Regional Director in the region where
the inmate is located. The Hearing Ad-
ministrator shall advise the inmate
that, if the inmate so desires, the in-
mate may submit an appeal of the
Hearing Administrator’s decision to
the Regional Director. This appeal,

28 CFR Ch. V (7-1-11 Edition)

with supporting documentation and
reasons, must be filed within five work-
ing days of the inmate’s receipt of the
Hearing Administrator’s decision.

(c) The Hearing Administrator may
order the continuation of the inmate in
special housing pending review by the
Regional Director. The Hearing Admin-
istrator should state the reasons for
this order in the record of the Hearing.

(d) The Hearing Administrator shall
send the decision, whether for or
against placement in a controlled hous-
ing status, and supporting documenta-
tion to the Regional Director. Ordi-
narily, this is done within 20 working
days after conclusion of the hearing.
Any reason for extension is to be docu-
mented.

§541.65 Regional Director review and
appeal.

(a) The Regional Director shall re-
view the decision and supporting docu-
mentation of the Hearing Adminis-
trator and, if submitted, the informa-
tion contained in an inmate’s appeal.
The Regional Director shall accept or
reject the Hearing Administrator’s de-
cision within 30 working days of its re-
ceipt, unless for good cause there is
reason for delay, which shall be docu-
mented in the record. The authority of
the Regional Director may not be dele-
gated below the level of acting Re-
gional Director.

(b) The Regional Director shall pro-
vide a copy of his decision to the War-
den at the institution housing the in-
mate, to the inmate, and to the Hear-
ing Administrator.

(c) An inmate may appeal a decision
of the Regional Director, through the
Administrative Remedy Program, di-
rectly to the National Inmate Appeals
Administrator, Office of General Coun-
sel, within 30 calendar days of the Re-
gional Director’s decision (see 28 CFR
542.15).

[64 FR 11323, Mar. 17, 1989, as amended at 63
FR 5218, Jan. 30, 1998]

§541.66 Programs and services.

To the extent consistent with avail-
able resources and the security needs
of the institution, an inmate in con-
trolled housing status is to be consid-
ered for activities and privileges af-
forded to the general population. This
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